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GARWOOD, Circuit Judge:

Petitioner—appellant Patrick Horn (Horn) was convicted of
capital murder in Texas state court and sentenced to death. After
Horn filed a petition for habeas relief under 28 U S. C. 8§ 2254 in
federal district court, the United States Suprene Court deci ded
Roper v. Simons, 125 S. Ct. 1183 (2005), declaring unconstitutional

the execution of those under eighteen at the tinme of their crine.



The district court stayed Horn's case to allow himto pursue in
state court his claimthat because he was seventeen years old at
the time he coomitted the nurder, his execution would violate the
Ei ghth Amendnent’s prohibition on cruel and unusual punishnent.
The Texas Court of Crimnal Appeals granted Horn relief and
comuted his death sentence to life inprisonnent. Ex parte Horn
No. 75,262 (Tex. Crim App. COctober 5, 2005). The district court
then sua sponte lifted the stay and denied Horn’s petition for
habeas relief, but granted Horn a certificate of appealability on
his remaining two clains. Because we find that these clains | ack
merit under the governing standards, we affirm
FACTS AND PROCEEDI NGS BELOW

On Cctober 13, 1991, eight-year-old Chad Choice (Choice) was
reported mssing from his honme in Tyler, Texas. Choi ce’ s ol der
sister told police investigators that her house keys had gone
m ssing the day before; she recalled | eaving themby the back door
to their resi dence. Local police interviewed various
i ndi vi dual s—+ncluding Horn, who was a famly friend and who had
been at the famly’s house on Cctober 12th. Fi nding no evi dence of
forced entry or struggle, officersinitially treated the case as if
Choi ce had run away.

Two days after Choice’ s di sappearance, a ransomnote was found
at the business of Choice’'s uncle, Geg Sterling (Sterling), and

the investigation imediately shifted to one of kidnapping. The



Sterling famly was perceived to be wealthy, although in fact
Sterling’s business was in poor financial shape. Wi | e
surveill ance of the place of exchange indicated in the ransomnote
failed to produce any |eads, several days |ater Choice’ s nother
received an anonynous phone call stating that Choi ce’ s
di sappearance was related to a famly nenber’s drug debt to a man
nanmed Paco. I nvestigators learned that Sterling owed noney to
three Col onbi an drug deal ers operating in the area: Paco, Junior,
and Carl os.

Efforts to locate Choice were unfruitful. Anmerica s Most
Wanted aired a segnent on Choice’s disappearance that led to
several reports of sightings, but none of these reports led to
Choi ce’s discovery. On the first anniversary of Choice’s
di sappearance, a famly nenber found a note under her <car’s
w ndshi el d w per, suggesting that Choice was alive and avail abl e
for ransom The note was given to police, but Choice was not
| ocat ed.

On Cctober 10, 1994, FBI agents arrested and i ncarcerated Horn
on unrelated charges that included two federal credit wunion
robberies and a carjacking, in which a victim Janes Levassar, was
killed. In March 1995, Horn and federal authorities entered into
a witten plea agreenent, signed by Horn and his counsel and the

Assistant United States Attorney, in relation to those charges.?

Notice of this plea agreement was entered on March 24, 1995 on the
docket of the federal case.



I n exchange for Horn's cooperation, federal authorities agreed not
to oppose favorable consideration of Horn at sentencing. The
agreenent expressly stated, however, that federal authorities would
not file a notion to reduce Horn's sentence under United States
Sentenci ng Quidelines Manual § 5K1.1.°2 Pursuant to the plea
agreenent, Horn was to provide all information known to him
regarding any crimnal activity and was to submt to interviews by
both federal and Smth County investigators. The agreenent noted
that it was distinct fromany agreenent with state | aw enf or cenent

and that it could not bind Smth County whose district attorney

’Horn pleaded guilty to state charges of aggravated robbery in the
carjacking nmatter, resulting in a 35 year sentence. Subsequently, the state
prosecutor, desiring Horn's testinony in the state prosecution agai nst one
Wells for that sane carjacking, requested that the federal prosecutor file a
5K1.1 notion on Horn’s behalf in Horn's federal case. As a result, the
federal prosecutor on Cctober 31, 1995 wote Horn’s federal counsel (Scrappy
Hol nes) encl osing a proposed revised plea agreenent which added a provision
for a possible 5K1.1 notion in return for full and conpl ete cooperation. That
proposed revised plea agreenent was never filed (or noted on the docket) in
the federal case, and it is not shown to have been signed by Horn or his
counsel

Section 5K1.1 stated at the tine:

“Substantial Assistance to Authorities (Policy Statenent)

Upon notion of the government stating that the defendant has

provi ded substantial assistance in the investigation or

prosecution of another person who has conmtted an offense, the

court may depart fromthe guidelines.

(a) The appropriate reduction shall be determnmi ned by the court

for reasons stated that may include, but are not linmted to,

consi deration of the foll ow ng:

(1) the court’s evaluation of the significance and
usef ul ness of the defendant’s assistance, taking into
consi deration the government’s eval uation of the
assi stance render ed;

(2) the truthful ness, conpleteness, and reliability of any
information or testinony provided by the defendant;

(3) the nature and extent of the defendant’s assistance;

(4) any injury suffered, or any danger or risk of injury
to the defendant or his famly resulting fromhis
assi st ance;

(5) the tineliness of the defendant’s assistance.” U S
SENTENCI NG GUI DELI NES MANUAL 8§ 5K1.1 (1994).
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i ntended to prosecute Horn for the nurder of Levassar.?

In a separate agreenent with Horn also related to the
carjacking, the Smth County district attorney' s office agreed
that, while it would prosecute Horn for the nurder of Janes
Levassar—the victim of the carjacking—+n exchange for Horn's
cooperation, it would not seek the death penalty.

In late 1995 or early 1996, Horn started hinting to federal
authorities that he had i nformati on about Choice’s di sappearance. *
On Qctober 16, 1995, Sterling’ s girlfriend di scovered a human skul
and a note on the doorstep of the residence that she and Sterling
shared. A forensic anthropol ogist |ater determned that the teeth
in the skull suggested the deceased had been around nine years old
at the tinme of death. Several nonths later, in April of 1996
while Horn was detained on the carjacking charges at the Smth
County jail, Horn received a package that included a child s |leg
bone and a note. On May 24, 1996, upon Horn's defense attorney’s
consent, the FBI arranged for Choice’ s nother to confront Horn in
his jail cell. Horn, however, did not admt any involvenent at

that time.

% n April 1995, after entering into the plea agreenent with federal
authorities and after pleading guilty, Horn noved to withdraw his plea. Hs
noti on was deni ed.

I'n Cctober of 1995, Horn spoke with FBI agents regarding Choice’s
di sappearance. He again spoke with the FBI in January of 1996.
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On May 31, 1996,° Horn was scheduled to be sentenced in
federal court for the credit wunion robberies and carjacking
char ges. In an in canmera proceeding on that date, the federa
district court judge told Horn that he was aware that authorities
t hought he m ght know sonet hi ng about Choice’s di sappearance and
advi sed Horn to consult wth his attorney (Scrappy Hol nes) about
what he m ght know and whet her he m ght be able to get immunity.
Horn, Horn's defense attorney, and the federal prosecutor were
present during the in canera proceedi ng.

Later that day, Horn told the FBI the |ocation of Choice's
body. Horn admtted that he had been involved in the drug trade
wi th the three Col onbi ans—Paco, Carlos, and Junior. He stated that
he bought drugs from the Col onbi ans and then sold sone of those
drugs to Sterling. Horn stated that Sterling owed the Col onbi ans
a substantial anount of noney, and that because of this debt, the
Col onbi ans requested that Horn steal the keys to Choice’s hone.
Horn stated that he had done so and had given the keys to Carl os.
According to Horn, Paco and Carl os ki dnapped Choice in an attenpt
to collect Sterling’ s drug debt. Horn clainmed that after the

Col onbi ans abducted Choice, they picked himup in their car and

*The TCCA's opinion affirming Horn's conviction and sentence suggests
that the date was May 11, 1996. See Horn v. State, No. 73,684, at 6 (Tex.
Crim App. Dec. 4, 2002). Horn and respondent Dretke, however, indicate in
their briefs on appeal that the pertinent date was, as noted above, My 31,
1996, and the record of the pretrial hearing on Horn's notion to suppress
statenents nmade the sane day reflects that the correct date is i ndeed May
31st.



drove hi mand Choice to an isolated | ocation in East Texas. There,
Horn cl ai med, Paco shot and killed Choice. Also according to Horn,
a few days after Choice’s abduction and nurder, Paco and Carl os
arrived at Horn’s hone and ordered Horn to bury Choice in his
backyard. Horn clainmed that he did so because he feared | osing his
own life. Horn led the FBI to the nurder scene and the buri al
site.

On March 31, 1997, Horn was indicted for the capital nurder of
Chad Choice in Tyler, Smth County, Texas. Horn pleaded not guilty
and his case proceeded to trial in the District Court of Smth
County, Texas, 241st Judicial District. Horn noved to suppress the
statenents he nade to federal authorities on or shortly after My
31, 1996. After conducting a pretrial evidentiary suppression
hearing, the state trial court denied Horn’s notion, finding that
Horn’ s statenents were nmade voluntarily. Horn also objected to the
adm ssi on of testinony through two-way cl osed-circuit television by
state prosecution witness John Birk (Birk), who was termnally il
with cancer and being treated in Chio. The trial court overrul ed
Horn’ s objection and allowed the introduction of Birk’s testinony
by the two-way system Horn did not testify.

On Cctober 4, 1999, Horn was convicted of the capital nurder
of Choi ce—specifically, nmurder committed in the course of
comm tting Kkidnapping. TeEX. PeENaL CobE § 19.03(a). Horn was

sentenced to death. Tex. CooE CRRMm Proc. art. 37.071. Judgnent was



originally entered on October 12, 1999. An anended judgnent was
signed and entered on March 20, 2000.

An automatic direct appeal to the Texas Court of Crimna
Appeal s was entered on February 26, 2001. Horn asserted various
grounds for relief—+ncluding his clains that the trial court should
not have allowed prosecutors to introduce Horn's statenents nmade
May 31, 1996 or shortly thereafter because they were nade
involuntarily, and that his confrontation right was viol ated when
the trial court allowed Birk to testify by two-way cl osed-circuit
television. 1In a sone thirty page unpublished opinion, the Texas
Court of Crimnal Appeals (TCCA) rejected these argunents and
affirmed Horn’ s conviction and sentence. Horn v. State, No. 73, 684
(Tex. Crim App. Dec. 4, 2002) (en banc). The United States
Suprene Court denied certiorari on October 6, 2003. Horn v. Texas,
124 S.C. 88 (2003). Horn also filed an application for wit of
habeas corpus in state court.® The state trial court entered
findings of facts and conclusions of |aw and recomended that
relief be denied on Decenber 3, 2002. The TCCA adopted the trial
court’s findings and concl usi ons and deni ed state habeas relief on

March 5, 2003. Ex parte Horn, No. 54,489-01 (Tex. Crim App. Mar.

®Horn did not raise the clainms discussed here on collateral reviewin
state court. He fulfilled 28 U S. C. § 2254’s requirenment of exhaustion of
state renedi es by asserting those clains during his trial and on direct appeal
to the TCCA. See Castille v. Peoples, 109 S.C. 1056, 1059 (1989) (noting
that once state courts have ruled on a claim in order to apply for federal
habeas relief, a petitioner need not ask for collateral relief in the state
court for the same claimdecided on direct review).

8



5, 2003) (per curianm) (unpublished).

On Cctober 6, 2004, Horn filed the instant petition for
federal habeas relief under 28 U S.C. 8 2254 in the district court
bel ow, asserting three grounds for relief: that Horn’s Sixth
Amendnent right to confront his accusers was violated when the
state prosecution was allowed to exam ne Birk, who was in Ohio, by
two-way closed-circuit television; that Horn’s statenents nade My
31, 1996 (or shortly thereafter) to federal authorities were
involuntary wunder the Fifth Anmendnent of the United States
Constitution; and that the execution of juvenile offenders is
unconstitutional because it viol ates evol ving standards of decency.

After Horn filed his habeas petition in federal court, the
United States Suprene Court decided Roper v. Sinmmons, 125 S. O
1183 (2005), holding that “[t]he Ei ghth and Fourteenth Anmendnents
forbid inposition of the death penalty on of fenders who were under
the age of 18 when their crinmes were commtted.” 125 S. Ct. at
1200. Accordingly, on June 27, 2005, the federal district court
consi dering Horn's habeas petition stayed Horn's case to all ow Horn
to exhaust his Roper v. Simmons claimin state court. On Cctober
5, 2005, the TCCA, in an unpublished opinion, granted Horn relief
on that claim (because he was 17 years old at the tinme of the
of fense) and accordingly commuted his death sentence to life
i nprisonnment. Ex parte Horn, No. AP-75,6262 (Tex. Crim App. Cct.

5, 2005). On Novenber 8, 2005, the federal district court sua



sponte lifted the stay it had i nposed on Horn's federal habeas case
and denied relief on Horn's two renmai ning cl ai ns.

On Decenber 6, 2005, Horn filed notice of his intent to
appeal . On Decenber 13, 2005, Horn filed a request for a
certificate of appealability, as required by 28 USC 8§
2253(c)(2). The district court granted Horn’s request and issued
a certificate of appealability on two clai ns:

“l. [Horn] was denied the right to confront wtnesses

agai nst him because the Court allowed a wtness to

testify via closed-circuit television;

2. He was denied due process by the prosecution’s

prom sing not to seek the death penalty against himin

exchange for his telling themdetails of his crinme, then

breaki ng that prom se and using the statenents he nade.”
W address Horn’s two cl ai ns bel ow.
DI SCUSSI ON
| . STANDARD OF REVI EW

“I'n a habeas corpus appeal, we review the district court’s
findings of fact for clear error and its conclusions of |aw de
novo, applying the sane standards to the state court’s decision as
did the district court.” Busby v. Dretke, 359 F.3d 708, 713 (5th
Cr. 2004).

28 U.S.C. section 2254(d) provides:

“An application for a wit of habeas corpus on behal f of

a person in custody pursuant to the judgnent of a State

court shall not be granted with respect to any cl aimt hat

was adj udi cated on the nerits in State court proceedi ngs

unl ess the adjudication of the clai m—

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly

10



establi shed Federal |law, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight of the

evi dence presented in the State court proceeding.” 28

U S.C A 82254(d) (West 2006).°
This court reviews both pure questions of |aw and m xed questions
of law and fact under 8§ 2254(d) (1), while it reviews questions of
fact under 8§ 2254(d)(2). Martin v. Cain, 246 F.3d 471, 475 (5th
Cir. 2001). Because Horn’s clains for which he has been granted a
certificate of appealability involve m xed questions of |aw and
fact, we look to 8§ 2254(d)(1) in our analysis. See CGochi coa v.
Johnson, 118 F.3d 440, 445 (5th Cr. 1997) (whether defendant’s
Sixth Anmendnent confrontation right was violated is a m xed
gquestion of law and fact); Gunsby v. Wainwight, 596 F.2d 654, 655
(5th Gr. 1979) (voluntariness issue involves m xed questions of
| aw and fact).

Under section 2254(d)(1):

“[T]here are two categories of cases in which a state

prisoner may obtain federal habeas relief with respect to

a claim that was adjudicated on the nerits in state

court: if the state court decision was either ‘contrary

to. . . clearly established Federal |aw, as determ ned

by the Suprene Court’ or ‘involved an unreasonable

application of[] clearly established Federal |aw, as

determ ned by the Suprene Court’.” Martin, 246 F.3d at
476 (quoting 28 U.S.C. § 2254(d)(1)).

A state court’s decision is “contrary to” clearly established

"The quoted current version of § 2254(d) reflects amendnents to § 2254
nade by the Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104- 132, 110 Stat. 1214 (AEDPA). Because Horn's federal habeas application
was filed after AEDPA's enactnent, AEDPA is applicable to it. See Martin v.
Cain, 246 F.3d 471, 475 (5th Gr. 2001).

11



federal law within the neaning of the first category of cases
eligible for relief under 28 U S.C. 8§ 2254(d)(1) “if it relies on
legal rules that directly conflict with prior holdings of the
Suprene Court or if it reaches a different conclusion than the
Suprene Court on materially indistinguishable facts.” Busby, 359
F.3d at 713 (enphasis added). The Suprene Court has not consi dered
the use of two-way closed-circuit television in relation to the
Sixth Amendnent, nor has it ruled in a case that was “materially
i ndi stingui shable” from Horn’s. Thus, the state court decision
Horn chal | enges was not “contrary to” clearly established federal
| aw because “it did not apply a rule contradictory to applicable
Suprene Court precedent; and it did not reach a result, under
‘materially indistinguishable’ facts, in conflict wth such
precedent.” Martin, 246 F.3d at 476. W therefore focus on
whet her the state court’s decision constituted an unreasonable
application of Suprene Court precedent to the facts. See id.

A state «court’s decision constitutes an “unreasonable
application” of “clearly established Federal |aw, as determ ned by
the Suprenme Court,” “*if the state court correctly identifies the
governing legal principle from [Suprenme Court] decisions but
unreasonably applies it to the facts of the particular case.’”
Busby, 359 F.3d at 713 (quoting Bell v. Cone, 535 U S. 685, 694,
122 S. . 1843, 152 L.Ed.2d 914 (2002)). “W cannot reverse the

deni al of habeas relief sinply by concluding that the state court

12



deci sion applied clearly established federal | aw erroneously,” but
rather, “we nust conclude that such application was also
unreasonable.” Martin, 246 F.3d at 476; see Neal v. Puckett, 286
F.3d 230, 233 (5th Gr. 2002) (en banc) (per curiam (denying
habeas relief where state court’s concl usion was incorrect but not
unr easonabl e) . 8

Lastly, we presune that the state court’s factual
determ nations are correct, and we nmay grant relief only if a
factual determnation is unreasonable based on the evidence
presented to the state court.” Busby, 359 F.3d at 713 (citing 28
U S. C § 2254(d)(2), (e)(1)).
1. HORN S S| XTH AMENDMENT CLAI M

As stated in Horn's brief to this court, the essence of his
defense at trial was that “the Col onbi ans ki dnapped and kil l ed Chad
Choice and [that Horn’s] involvenent in the abduction and nurder
was the result of duress.” To show that Horn's version of events
was false, state prosecutors introduced the testinony of three

current or forner inmates, all of whomtestified that Horn had tol d

them that he had killed a young boy. One of these w tnesses was

] n Neal, we noted that the United States Supreme Court has enphasized
“the critical distinction between an unreasonabl e application of federal |aw
and a nerely ‘incorrect’ or ‘erroneous’ application of federal law” 286 F.3d
at 236. Accordingly, we concluded that, “Because section 2254(d) ‘places a
new constraint’ on a federal habeas court and denands greater deference to
state courts, we have no authority to grant habeas corpus relief sinply
because we conclude, in our independent judgnent, that a state suprene court’s
application of Strickland is erroneous or incorrect.” 1d. (referring to
Strickland v. Washington , 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984)).
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former inmate Birk, who had becone acquainted with Horn whil e both
were incarcerated at the Van Zandt County, Texas, jail.

At the time of Horn's trial, Birk was termnally ill and
hospitalized in Sylvania, Chio for |I|iver cancer. He was not
expected to inprove. His doctor stated that it would be nedically
unsafe for Birk to travel from Ohio to testify in Texas and
strongly recommended against Birk’s traveling. Over Horn's Sixth
Amendnent objections, the trial court permtted Birk to testify
from his hospital in GChio by neans of two-way closed-circuit
television, with an attorney for the state and counsel for Horn
present with Birk as he testified. Horn hinmself was denied
perm ssion to attend, but through the two-way system(utilizing 4x6
foot screens), Horn was able to see Birk as Birk testified, as al so
could the jury and the court, and Birk, as he testified, was able
to see Horn.?®

Birk testified that Horn had admtted that he “capped alittle

boy and buried himin his backyard.”!® Birk also stated that Horn

it is also indicated, and, there being no evidence or claimto the
contrary, we conclude that Birk, as he testified, could also see the jury and
the court.

Birk testified:

“Q [PROSECUTOR] Can you tell this jury in Texas the comrents that
M. Horn made to you?

A. [BIRK] The first story that he told nme was that he had told the
police sonme of his friends and hinself had buried a little boy in

hi s backyard.

Q And why did he say he had said that a bunch of his friends and
he had done that?

A. He had wanted to conme back to Tyler, Texas, or the surrounding
area, because he wanted to escape.

Q That - - was there any discussion by himabout the ability to

escape froma federal penal institution versus a county jail?
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admtted to him that he had lied to |law enforcenment about the
Col onmbi ans’ rol e in Choi ce’ s abducti on and nurder because he want ed
to be transferred fromthe federal penitentiary to the | ocal county
jail where Horn thought he could escape nore easily.

In his petition for federal habeas relief, Horn mai ntains that
Birk’s testinony violated his Sixth Amendnent confrontation right
intwo ways: first, Horn asserts that the state court violated the
Confrontation Clause’s literal nmeaning by allowing Birk to testify
in a manner that precluded the type of in-person, face-to-face
confrontation contenplated by the Sixth Amendnent. Second, Horn
clainms that because Birk was in Chio at the tinme the Texas tri al
judge adm ni stered the oath, Birk was not subject to Texas perjury

| aws when he testified—an i nportant procedural safeguard guaranteed

A Yes, sir. He said the county jails were M ckey Muse conpared
to the federal system
Q So he nade up the story about his friends so that he coul d be

put in a county jail, which was M ckey Muse, so he woul d have a
better chance to escape? |s that your testinony?

A Yes, sir.

Q Ddhe- - did he nention on any other occasi ons the situation
involving the little boy that was buried behind his backyard?

A Yes, sir.

Q WII you tell this jury how that cane about and what it is
that he said specifically?

>

He - - he had told me not to screw him that he had capped a
ttle boy and buried himin his backyard.

Q He had capped - -

A.  And he woul d have no resolve to doing - - taking care of ne.
Q Now, he said he had capped a little boy - -

A, Yes, sir.

Q

- - and buried himin his backyard?

In terms of your understanding of that term what does the
term ‘ capped’ nean?

A, Shot.”

15



by the Sixth Anendnent. !
A. Testinony via two-way closed-circuit tel evision

On Septenber 13, 1999, the state noved to allow Birk’s
exam nation through closed-circuit television. Horn objected,
arguing that the closed-circuit tel evision exam nation would
violate his confrontation right. The state trial court held a
hearing outside the jury's presence to discuss the issue, and
initially determned that it could not grant the state’s request.
However, after considering further evidence and conducting a
t el ephone conference with Birk’s doctor in Chio on Septenber 15,

1999, the state court ultimately overruled Horn’s objections.?!?

“The Sixth Anendment states:
“I'n all crimnal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an inpartial jury of the State
and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be
confronted with the w tnesses against him to have conpul sory
process for obtaining Wtnesses in his favor, and to have the
Assi stance of Counsel for his defence.” U S. ConsT. anmend. V.
It is made applicable to the states by the Fourteenth Amendnent. Cochi coa,
118 F. 3d at 446.

>The trial court stated:

“THE COURT: Okay. This case, very recent case, out of New York
deci ded January 22nd, 1999, they nentioned, of course, as to
extreme exigent circunstances, the record, as a whole, as to the
need for the evidence, the procedural safeguards that were

i mpl ement ed.

| have - - | have sone reluctance, but based upon the - -
the evidence that’'s presented here, I’'mgoing to allow the State
to nmove forward, but [sic] two-way closed circuit. And if there
is - - | need to have sone assurances here about how this is going

to happen, because if it can’t be done in this way, then we won't
do it. Pretty sinple.
There should be a way to split screens so that M. Horn is

here, and he is always on the screen at one tinme, and the witness

to be interviewed is always on the screen.”
The trial court apparently relied at least in part on United States v.
G gante, 166 F.3d 75, 81 (2d Cr. 1999), a case in which the Second Circuit
hel d, “Upon a finding of exceptional circunstances . . . a trial court may

16



The state court nmade clear: “[A]s far as the necessity for - -
for this to happen, I'’mgoing to make that finding, that there is
a - - there is a particularized need stated by the State and that
only in that situation would this be - - would this be done and
under the safeguards as provided.”

While the United States Suprene Court has not specifically
addressed the use of two-way closed-circuit tel evision, two of
its decisions concern whether a defendant’s confrontation right
is violated by a witness testifying in a manner that falls short
of in-person, face-to-face confrontation: Coy v. lowa, 108 S. C
2798 (1988), and Maryland v. Craig, 110 S.C. 3157 (1990). 1In
Coy v. lowa, the defendant-appellant was convicted in lowa state
court of two counts of l|ascivious acts with a child “after a jury
trial in which a screen placed between himand the two
conpl ai ning w tnesses blocked himfromtheir sight.” 108 S. C
at 2799. The screen used in that case allowed the defendant
“dimy to perceive the witnesses,” but the wtnesses coul d not
see the defendant at all. [Id. at 2800. The decision to use the
screen was based on an lowa statute that provided for such child
W tnesses to testify via closed-circuit tel evision or behind a
screen. |d. at 2799-2800. The defendant argued that the
screen’s use violated his confrontation right, but the trial

court rejected this argunent and the Iowa Suprene Court affirmnmed

allow a witness to testify via two-way closed-circuit television when this
furthers the interest of justice.”
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t he defendant’s conviction. 1d. at 2800.

The United States Suprene Court reversed the |owa Suprene
Court, stating that it was “difficult to i nagi ne a nore obvi ous or
damaging violation of the defendant’s right to a face-to-face
encounter” than the use of the screen. Id. at 2803. The Court
| eft “for anot her day, however, the question whether any exceptions
exist” to the Confrontation Clause’s nost literal requirenent: that
t he defendant be able to confront his accuser in person, face-to-
face.® 1d. The Court nade clear that if such an exception
existed, it “would surely be all owed only when necessary to further
an inportant public policy,” and “[s]ince there have been no
i ndividualized findings that these particular wtnesses needed

speci al protection, the judgnent here coul d not be sustained by any

2The Court stated:

“I't is true that we have in the past indicated that rights
conferred by the Confrontation C ause are not absolute, and may
give way to other inportant interests. The rights referred to in
t hose cases, however, were not the right narrowly and explicitly
set forth in the dause, but rather rights that are, or were
asserted to be, reasonably inplicit—anely, the right to cross-
exanm ne, see Chanbers v. M ssissippi, 410 U S. 284, 295 93 S. O
1038, 1045-1046, 35 L.Ed.2d 297 (1973); the right to exclude out-
of -court statenents, see Chio v. Roberts, 448 U S., at 63-65, 100
S.., at 2537-2539; and the asserted right to face-to-face
confrontation at sone point in the proceedings other than the
trial itself, Kentucky v. Stincer, supra. To hold that our
determ nation of what inplications are reasonable nust take into
account other inportant interests is not the sane as hol di ng that
we can identify exceptions, in light of other inportant interests,
to the irreducible literal nmeaning of the Cause: ‘a right to neet
face to face all those who appear and give evidence at trial.’
California v. Geen, 399 U S., at 175, 90 S.Ct., at 1943-1944
(Harlan, J., concurring) (enphasis added). W |eave for another
day, however, the question whether any exceptions exist. Whatever
they may be, they would surely be allowed only when necessary to
further an inportant public policy. Cf. Chio v. Roberts, supra,
448 U. S., at 64, 100 S.Ct., at 2538; Chanbers v. M ssissippi
supra, at 295, 93 S.Ct., at 1045-1046.” 108 S.Ct. at 2803.
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concei vabl e exception.” |d.

Two years after Coy v. lowa, the Court decided Maryland v.
Craig, 110 S. . 3157 (1990). The defendant-respondent in Craig
had been convicted in Maryland state court of various offenses,
i ncluding child abuse and first and second degree sexual offenses.
110 S.C. at 3160, 3162. At trial, the nanmed victim and three
other children testified agai nst the defendant by a one-way cl osed-
circuit television procedure provided for by Maryland statute.?®
ld. at 3161-62. The defendant in Craig objected that the

procedure’s use viol ated her confrontation right, but her objection

“The Court rejected the state's argument that the statute on which the
trial court relied to permt the screen’s use provided adequate findings to
support an exception to the defendant’s confrontation right:

“The State maintains that such necessity [to further an inportant

public policy] is established here by the statute, which creates a

| egi slatively inposed presunption of trauma. Qur cases suggest,

however, that even as to exceptions fromthe nornal inplications

of the Confrontation O ause, as opposed to its nost litera

application, sonething nore than the type of generalized finding

underlying such a statute is needed when the exception is not

‘“firmy . . . rooted in our jurisprudence.’ Bourjaily v. United

States, 483 U.S. 171, 183, 107 S.C. 2775, 2782, 97 L.Ed. 2d 144

(1987) (citing Dutton v. Evans, 400 U.S. 74, 91 S. . 210, 27

L. Ed. 2d 213 (1970)). The exception created by the Iowa statute,

whi ch was passed in 1985, could hardly be viewed as firmy rooted.

Si nce there have been no individualized findings that these

particul ar witnesses needed special protection, the judgnent here

coul d not be sustained by any concei vabl e exception.” 108 S.C

at 2803.

Bunder the Maryland statutory procedure invoked in Craig,

“[ Tl he child witness, prosecutor, and defense counsel w thdraw to
a separate room the judge, jury, and defendant remain in the
courtroom The child witness is then exam ned and cross-exan ned
in the separate room while a video nonitor records and displ ays
the witness' testinobny to those in the courtroom During this
time the witness cannot see the defendant. The defendant remains
in electronic conmunication with defense counsel, and objections
may be nmade and ruled on as if the witness were testifying in the
courtroom” 110 S.C. at 3161
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was overrul ed. | d. Unlike in Coy v. lowa, the trial court in
Craig “made individualized findings that each of the child
W t nesses needed special protection.” |Id. at 3163. The Court of
Appeal s of Maryland, however, reversed and remanded for a new
trial, determning that while the Confrontation C ause does not
always require that the defendant be permtted a face-to-face
courtroom encounter with an accuser, the state had not nade a
sufficient showing to i nvoke the one-way closed-circuit television
procedure. 1d. at 3162.

The United States Suprene Court vacated the judgnent of the
Court of Appeals of Maryland and remanded the case. 1d. at 3171
Li ke the Court of Appeals of Maryland, the Suprene Court rejected
the view that the Sixth Anendnent uniformy denmands i n-person,

face-to-face confrontation:

“[Al literal reading of the Confrontation Cl ause woul d
‘abrogate virtually every hearsay exception, a result
|l ong rejected as uni ntended and too extrene.’ Roberts,

448 U.S., at 63, 100 S.C., at 2537. Thus, in certain
narrow circunstances, ‘conpeting interests, if ‘closely
exam ned,’ may warrant dispensing with confrontation at
trial.” 1d., at 64, 100 S.Ct., at 2538 .

In sum our precedents establish that ‘the
Confrontation C ause reflects a preference for face-to-
face confrontation at trial,’ Roberts, supra, 448 U S.,
at 63, 100 S. ., at 2537 (enphasis added; footnote
omtted), a preference that ‘nust occasionally give way
to considerations of public policy and the necessities of
the case,’” Mattox, supra, 156 U. S., at 243, 15 S .., at
339-340.”" 1d. at 3165.

The Court concluded that the “state interest in protecting child

W tnesses fromthe trauma of testifying in a child abuse case is
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sufficiently inportant to justify the use of a special procedure
that permts a child witness in such cases to testify . . . in the
absence of face-to-face confrontation.” |1d. at 3169. The Court
di sagreed with the Court of Appeals of Maryland’ s hol ding that the
trial court had made insufficient findings toinvoke the procedure.
ld. at 3171. The Court stated, “So long as a trial court makes []
a case-specific finding of necessity, the Confrontation Cl ause does
not prohibit a State fromusing a one-way cl osed circuit tel evision
procedure for the receipt of testinony by a child witness in a
child abuse case.” Id.

In Horn's case, given the trial court’s efforts to confirm
Birk’s illness and inability to travel and the care with which the
ot her aspects of Horn's confrontation rights were preserved, we
cannot say that the decision to permt Birk to testify via two-way
closed-circuit television constituted an unreasonabl e application
of established federal law. In Craig, the Court determ ned that
“use of the one-way closed circuit television procedure, where
necessary to further an inportant state interest, does not inpinge
upon the truth-seeking or synbolic purposes of the Confrontation
Clause.” Id. at 3167 (enphasis added). The Court enphasi zed:

“We find it significant . . . that Maryland’ s procedure

preserves all of the other elenents of the confrontation

right: The child wi tness nust be conpetent to testify and

must testify under oath; the defendant retains full

opportunity for contenporaneous cross-exam nation; and

the judge, jury, and defendant are able to view (al beit

by video nonitor) the deneanor (and body) of the w tness
as he or she testifies. Al though we are m ndful of the
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The state court presiding over Horn's trial

many subtle effects face-to-face confrontati on may have
on an adversary crimnal proceeding, the presence of
these other elenents of confrontation—eath, cross-
exam nati on, and observati on of t he W t ness

deneanor —adequately ensures that the testinony is both
reliable and subject to rigorous adversarial testing in
a manner functionally equivalent to that accorded |ive,
i n-person testinony.” 1d. at 3166.

di scussing Birk’s condition with Birk’s doctor, that use of

simlarly found, after

t he

unort hodox procedure was necessary, and enphasized that other

aspects of the Confrontation C ause were naintained:

“THE COURT: kay. Certainly as to the inage that’s
projected here in the courtroom as far as any Sixth
Amendnent right to confront witnesses here in court, the
deneanor of the witness appears to be certainly | arge and

able to be viewed very - - very ably by the jury from
their | ocation.

As far as the deneanor, the questions that will be
pl aced before him his - - his oath that he takes here
before the jury, we’'ll find that that - - that those
procedural safeguards are inplenmented here for the
presentation of this wtness in these extrene
ci rcunstances as - - as we have nenti oned before and t hat

this is necessary here.”

On direct review, the TCCA also noted the fact that Horn’s

confrontation right was ot herw se saf eguar ded:

“[T]he closed-circuit television procedure used for
Birk’s testinony preserved all of the characteristics of
in-court testinony: the trial court adm nistered an oath
to Birk under the laws of the state of Texas; he was
subject to full cross-examnation; and he testified in
full view of the defendant, jury, court, and defense
counsel . In fact, nenbers of both the defense and
prosecution teans sat wth Birk in Chio while he
testified. "1

Crai g,

®Both the trial court and the TCCA considered Coy v. |owa, Maryland v.

and United States v. G gante (see note 12, supra).
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Thus, the state court records reflect that a case-specific finding
of necessity was nade, and that care was taken to preserve other
aspects of Horn’s confrontation right. Under these circunstances,
we cannot say that the determ nation that it was constitutionally
sound to permt Birk to testify by way of the two-way tel evision
system constituted an unreasonable application of <clearly
established federal |aw as determ ned by the Suprene Court.

Horn has not pointed to, and our independent search has not
found, any post-Craig decision by a federal appellate court that
squarely states that introduction of testinony through two-way

closed-circuit television violates the Confrontation d ause.?’

YSince the Court decided Maryland v. Craig, circuits have di sagreed on
the issue of whether Craig’'s requirement of a specific finding of necessity
applies to testinony by two-way closed circuit television as well as to
testinony by one-way closed circuit television, the procedure enployed in
Craig. For exanple, the Eighth and Eleventh Crcuits have explicitly
concl uded that Craig governs both types of closed-circuit television
testinony. United States v. Yates, 438 F.3d 1307, 1313 (11th G r. 2006) (en
banc); United States v. Bordeaux, 400 F.3d 548, 555 (8th Cr. 2005). The
Second Circuit, however, in at |east one case has found that “[b]ecause [the
district court] enployed a two-way systemthat preserved the face-to-face
confrontation celebrated by Coy, it is not necessary to enforce the Craig
standard [for specific necessity findings] in this case.” Ggante, 166 F.3d
at 81. The Second Circuit noted:

“The closed-circuit television procedure utilized for [the

witness's] testinony preserved all of these characteristics of in-

court testinony: [The witness] was sworn; he was subject to ful

cross-exam nation; he testified in full view of the jury, court,

and defense counsel; and [the witness] gave this testinony under

the eye of [the defendant] hinself. [The defendant] forfeited none

of the constitutional protections of confrontation.” 166 F.3d at

80 (footnote omtted).

Horn points out in his brief on appeal that the Eleventh Circuit inits en
banc decision in United States v. Yates, and the Eighth Crcuit in United
States v. Bordeaux, concluded that testinmony via two-way cl osed-circuit
television is “not constitutionally equivalent to a face-to-face
confrontation.” Bordeaux, 400 F.3d at 554. But neither of those courts found
that testinony via such a systemis never constitutional; indeed, Craig
precludes such a finding.

23



Mor eover, other circuits have agreed that introduction of testinony
by such neans does not constitute an unreasonabl e application of
clearly established federal | aw as determ ned by t he Suprene Court.
See, e.g., Fuster-Escalona v. Fla. Dep't of Corr., 170 F. App’ X
627, 629-30 (11th Cr. 2006) (per curiam (it was “not contrary to,
or an unreasonabl e application of, established federal lawto hold
that no case-specific findings were required prior to [] four
children testifying via two-way closed television”), cert. denied,
127 S. Ct. 1251 (2007); Harrell v. Butterworth, 251 F.3d 926, 931-32
(11th Cr. 2001) (“Florida Suprenme Court’s decision—that the
W t nesses’ testinony via two-way, closed-circuit satellite
transm ssion did not violate [defendant’s] constitutional
ri ght s—was neither contrary to, nor an unreasonabl e applicati on of,
Federal |aw set forth by Suprene Court cases . . . .”7).

Horn admts that Craig is unfavorable to his position, but he
argues that “if Craig is not inplicitly overruled it is, at the
very | east, on shaky ground.” Horn points out that Craig was based
inlarge part onthe reliability test in Chio v. Roberts, 100 S. .
2531 (1980), and that Crawford v. Wshington, 124 S. . 1354
(2004), overruled Roberts. | ndeed, Craig does rely in part on
Roberts. See, e.g., Craig, 110 S. . at 3165 (citing and quoting
Roberts for the proposition that the Court’s “precedents establish
that ‘the Confrontation C ause reflects a preference for face-to-

face confrontation at trial’”). Roberts instructed “that an
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unavail able witness’s out-of-court statenment may be admitted so
long as it has adequate indicia of reliability—+.e., falls within
a ‘firmy rooted hearsay exception’ or bears ‘particularized
guarantees of trustworthiness.”” Crawford, 124 S. C. at 1359
(quoting Roberts, 100 S.Ct. at 2539). And, we agree that Crawford
overrul ed Roberts.'® Wuworton v. Bockting, 127 S.C. 1173, 1179
(2007) (“. . . we issued our opinion in Crawford, in which we
overrul ed Roberts”); see Crawford, 124 S.Ct. at 1370-74. Crawford,

however, is inapplicable in this case because it is not retroactive

¥ n crawford, the petitioner challenged the trial court’s pernitting
state prosecutors to introduce at his trial his wife's “tape-recorded
statenents to the police as evidence that the [defendant’s] stabbing was not
in self-defense.” 124 S.Ct. at 1358. The petitioner argued that adm ssion of
t he evidence violated his Sixth Arendnent confrontation right because he had
not been given an opportunity for cross-exam nation. See id. at 1356-57. The
trial court allowed the prosecutors to introduce the wife's statenents after
concluding that there were sufficient signs of the type of reliability
requi red by Roberts. 1d. at 1358. The Washi ngton Court of Appeals
subsequently reversed the petitioner’s conviction, but it was reinstated by
t he Washington Suprenme Court. |d. The United States Suprenme Court granted
certiorari to determ ne whether the use of the petitioner’s wife's statenents
viol ated the Confrontation Cause. 1d. at 1359. The Court concluded that it
did, and reversed the judgnent of the Washington Suprene Court. |d. at 1374
(“I'n this case, the State adnmtted Sylvia' s testinonial statenment against
petitioner, despite the fact that he had no opportunity to cross-exan ne her
That alone is sufficient to make out a violation of the Sixth Amendnent.”).
The Court expl ai ned:

“Where nontestinonial hearsay is at issue, it is wholly consistent

with the Franers’ design to afford the States flexibility in their

devel opnent of hearsay | aw-as does Roberts, and as would an

approach that exenpted such statenents from Confrontati on d ause

scrutiny altogether. Were testinonial evidence is at issue,

however, the Sixth Armendnent denmands what the conmmon | aw required:

unavailability and a prior opportunity for cross-exam nation.”

124 S.C. at 1374.
The Court in Crawford declined to set out a “conprehensive definition” of
“testimonial.” Id.
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“to cases already final on direct review "' Bockting, 127 S. Ct.
at 1177. Moreover, we are not at |liberty to presune that Crai g has
been overrul ed sub silentio. See State G| co. v. Khan, 118 S. C
275, 284 (1997). Thus, Craig governs our analysis of Horn’'s
petition for habeas relief.

Horn al so suggests that Craig and ot her cases involving child
victins of sexual abuse fall into a unique category where courts
sought to protect abused young children from further trauma, and
that Craig’'s reasoning may not be extended to protect other
interests. We conclude that it was not unreasonable for the state

trial court and the TCCA to disagree. Craig' s references to “an
i nportant public policy” and “an inportant state interest,” 110
S.C. at 3166, 3167, are reasonably read to suggest a general rule
not limted to protecting child victins of sexual offenses fromthe
trauma of testifying in a defendant’s presence. Rather, it is
possible to view Craig as all owi ng a necessity-based exception for
face-to-face, in-courtroom confrontation where the wtness’s
inability totestify invokes the state’s interest in protecting the
w tness—+tromtrauma in child sexual abuse cases or, as here, from

physi cal danger or suffering. Qwher circuits have recogni zed t hat

protection of seriously ill wtnesses nmay give rise to the type of

®The TCCA affirmed Horn's conviction and sentence on direct reviewin
2002, Horn v. Texas, No. 73,684 (Tex. Crim App. Dec. 4, 2002), and the United
States Supreme Court denied Horn's petition for wit of certiorari in 2003.
Horn v. Texas, 124 S.Ct. 88 (2003). Crawford was decided in 2004.
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necessity required under Craig to permt testinmony by way of
closed-circuit television. See, e.g., Yates, 438 F.3d at 1317 n. 10
(acknow edging as a “legiti mate reason[] why physical face-to-face
confrontati on cannot be acconmopdat ed” the protection of awitness’s
“health and safety”); United States v. Benson, 79 F. App’ x 813,
820-21 (6th G r. 2003) (defendant’s confrontation right was not
violated by the district court’s decisionto permt an 85-year-old
wtness to testify via video conference fromanother state when the
wtness was too ill to travel). Nor are we persuaded by Horn’s
observation that while Texas has a statute allow ng child w tnesses
to testify by television, see TEx. CooE CRRM Proc. § 38.071, it does
not have a statute providing for such procedure when a witness is
ill. There is no established |law that would indicate that before
the state may invoke Craig, it nust be able to point to a statute
codifying the inportant state interest it wishes to further. In
light of Craig, we hold that the state court’s conclusion that it
was constitutionally sound for Birk to testify via tw-way cl osed-
circuit television was not an unreasonable application of clearly

est abl i shed federal |aw as deternined by the Suprene Court.?0

PJustice Breyer’'s dissenting statement regarding the Supreme Court’s
decision in 2002 to decline to transmt to Congress the Judicial Conference’s
proposed Federal Rule of Crimnal Procedure 26(b) al so supports our conclusion
that the state court did not unreasonably apply clearly established federal
| aw as deternmined by the Suprenme Court in this case. Oder of the Suprene
Court, 207 F.R D. 89 (2002). Proposed Rule 26(b) would have “allowfed] the
use of video transm ssion whenever the parties are nerely unable to take a
deposition under Fed. Rule Cim Proc. 15.” 207 F.R D. at 93. Wile Justice
Scalia, sharing the mgjority’'s view that the proposed rul e should not be
transmtted to Congress, stated that the proposed rule was “of dubious
validity under the Confrontation Cause,” id., Justice Breyer filed a
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B. The Texas court’s admnistration oath to Birk in Chio

Anot her aspect of a defendant’s confrontation right is the
requi renment that a witness nmake his statenents under oath. See
Craig, 110 S .. at 3163 (stating that “the right guaranteed by the
Confrontation C ause includes not only a ‘personal exam nation

but also ‘[] insures that the witness will give his statenents
under oath’” (internal citation omtted)). The requirenent of
testifying under oath inpresses the witness “with the seriousness
of the matter and guard[s] against the lie by the possibility of a
penalty for perjury.” 1d. (quoting California v. Geen, 90 S. Ct
1930, 1935 (1970)). “The conbined effect of [the] elenents of
confront ati on—physi cal presence, oath, cross-examnation, and
observation of deneanor by the trier of fact-serves the purposes of
the Confrontation Cl ause by ensuring that evidence adm tted agai nst
an accused is reliable and subject to the rigorous adversari al
testing that is the normof Angl o-Anerican crimnal proceedings.”
| d.

Birk voluntarily submtted to the jurisdiction of the Texas

trial court, stated that he understood that he could be prosecuted

di ssenting statenment joined by Justice O Connor, in which he noted, “It is not
obvi ous how vi deo testinony could abridge a defendant’s Confrontati on d ause
rights in circunstances where an absent wi tness’ testinmony could be adnmitted

in nonvisual formvia deposition regardless,” id. at 96, and “l believe that
any constitutional problens will arise, if at all, only in alimted subset of
cases.” |d. at 97.
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for any perjury, and submitted to Texas perjury laws.? Horn
however, argues that the Texas state trial judge was unauthori zed
to adm nister an oath to Birk in Onio, that Birk therefore was not
subject to Texas perjury laws, and that consequently Birk’'s
testinony violates “the procedural safeguards insured by the
Confrontation Clause guarantee.” \When Horn raised the issue on
direct appeal, the TCCA st ated:

“Birk voluntarily submtted hinself to the jurisdiction

of Texas for possible crimnal liability for perjury.

The jury saw hi mtake the oath to testify truthfully and

was infornmed that the testinony should be considered as

if given before it in the courtroom The response given

to the trial court indicates that Birk believed he was

subject to the penalties of the trial court should he

perjure hinself. Because the manner of Birk’ s testinony

satisfies the criteria and spirit of the Confrontation

Cl ause, we overrule [this] point of error.”
Li ke the TCCA, we find no nerit in Horn's second Sixth Amendnent
argunent for habeas relief; we cannot say that the state court’s
determ nation that Birk’s oath did not violate Horn’s confrontati on
right constituted an unreasonable application of clearly

established federal law. |Indeed, a Texas statute arguably would

give Texas jurisdiction to prosecute Birk for perjury had he in

ZThe fol |l owi ng exchange occurred between Birk and the state trial
court:

“THE COURT: Okay. As far as submitting to the jurisdiction of the

Court here and as to the oath that you woul d take and any process

of - - of the Court here, are you submitting to that voluntarily

here under your oath that you have previously taken, M. Birk?

THE W TNESS: Yes, ma’ am

THE COURT: Okay. And you understand that you can be prosecuted

for any perjury, and it woul d be aggravated perjury, any kind of

perjury count that would be brought against you, you are

submitting to that; is that correct?

THE W TNESS: Yes, na’am”
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fact perjured hinself. See Tex. PeNaL CobE 8§ 1.04.22 Further, there
is no established law from the United States Suprene Court
dictating that the admnistration of the oath to Birk in Ohio
violated the Confrontation C ause. Gven Birk’s voluntary
subm ssion to jurisdiction in Texas, we cannot say that it was
unreasonable for the state court to conclude that Horn’s Sixth
Amendnent right was not viol at ed.

To be clear, we do not decide whether use of the two-way
closed-circuit television or the Texas court’s adm nistration of an
oath to Birk in OChio actually violated Horn's confrontation
rights.? W hold only that the TCCA's conclusion that these
procedures did not violate Horn's Sixth Anendnent rights was not

“contrary to” and did not constitute “an unreasonabl e application

Zgection 1.04, “Territorial Jurisdiction,” of the Texas Penal Code
states in part that Texas “has jurisdiction over an of fense that a person
comits by his own conduct . . . for which he is crimnally responsible if:

(2) the conduct outside this state constitutes an attenpt to comit an
offense inside this state .”

Horn has cited no case holding that a prosecution for perjury or |ike
of fense under Texas |law could not lie against a witness in Birk’s position if
his testinmony had been intentionally false in a material respect. See, also,
e.g., 60A Am Jur.2d, Perjury, 8 13 “. . . it is generally considered
i mmat eri al whether the person adnministering the oath is an officer de jure or
de facto, if his or her act takes place in the court’s presence and by its
sanction.” And see, United States v. Wllianms, 71 S.C. 595, 600 (1951) (*“.

federal courts . . . uphold charges of perjury despite argunents that the
federal court at the trial affected by the perjury could not enter a valid
judgnent due to lack of diversity jurisdiction, or due to the
unconstitutionality of the statute out of which the perjury proceedi ngs
arose;” footnotes onitted).

Z\we are aware of no decision (by any court) holding the confrontation
clause violated where the court placed the w tness under what purported to be
a fully binding oath subject to penalties of perjury, and the witness
acknow edged it to be such, but it was later determ ned on appeal (or
collateral attack) that the oath was actually not sufficient to subject the
witness to perjury prosecution for knowingly giving nmaterially fal se
t esti nony.
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of, clearly established Federal |aw, as determ ned by the Suprene

Court of the United States.” 28 U S.C. § 2254(d)(1).2

Even if Horn's confrontation right had been violated, that violation
woul d be subject to harm ess-error analysis. See Coy, 108 S.Ct. at 2803 (“Wwe
have recogni zed that other types of violations of the Confrontation C ause are
subject to that harm ess-error analysis, see e.g., Delaware v. Van Arsdall,
475 U. S., at 679, 684, 106 S.Ct., at 1436, 1438, and see no reason why deni al
of face-to-face confrontation should not be treated the sane.”). W have
previously explained the applicabl e standard:

“On direct appeal, when faced with a constitutional violation, a

court nust reverse the judgnent of the court bel ow unless the

constitutional error is ‘harnmless beyond a reasonabl e doubt.’ See

Chapman v. California, 386 U S. 18, 24, 87 S. . 824, 17 L.Ed.2d

705 (1967). However, in Brecht v. Abrahanmson, 507 U.S. 619, 637,

113 S. . 1710, 123 L.Ed.2d 353 (1993), the Supreme Court

articulated a ‘I ess onerous’ standard for assessing the inpact of

a state court’s constitutional error on collateral review Under

Brecht, a federal court may grant habeas relief on account of

constitutional error only if it determnes that the constitutiona

error had a ‘substantial and injurious effect or influence in

determining the jury's verdict.” See id. at 623, 113 S.Ct. 1710

(quoting Kotteakos v. United States, 328 U S. 750, 776, 66 S.Ct.

1239, 90 L.Ed. 1557 (1946)). Under this standard, however, the

petitioner should prevail whenever the record is ‘so evenly

bal anced that a conscientious judge is in grave doubt as to the

harm essness of the error.” O Neal v. MAninch, 513 U S. 432

436, 115 S.Ct. 992, 130 L.Ed.2d 947 (1995). As this court has

explained, ‘if our mnds are ‘in virtual equipoise as to the
harnl essness’ under the Brecht standard, of the error, then we
must conclude that it was harnful.’ Wods v. Johnson, 75 F.3d

1017, 1026-27 (5th G r. 1996) (quoting O Neal, 513 U S. at 435

115 S. . 992).” Robertson v. Cain, 324 F.3d 297, 304-05 (5th

Cr. 2003).
The fact that the trial court and the TCCA, on direct review of Horn's case,
found only that there had been no constitutional error and did not address
whet her any such error was harnl ess, does not preclude our use of the Brecht
standard. In a recent case, the United States Suprene Court stated:

“We hold that in 8§ 2254 proceedi ngs a court nust assess the

prejudicial inmpact of constitutional error in a state-court

crimnal trial under the ‘substantial and injurious effect’

standard set forth in Brecht, 507 U.S. 619, 113 S.C. 1710, 123

L. Ed. 2d 353, whether or not the state appellate court recognized

the error and reviewed it for harm essness under the ‘harml ess

beyond a reasonabl e doubt’ standard set forth in Chaprman, 386 U. S.

18." Fry v. Pliler, 127 S.C. 2321, 2328 (2007).
Accordingly, assunming a confrontation right error, the question we would face
is whether that error “had a ‘substantial and injurious effect or influence in
determining the jury' s verdict.’” Robertson, 324 F.3d at 307 (quoting Brecht
v. Abrahanson, 113 S.C. 1710, 1722 (1993)).

Because of our holding that the TCCA's determination that the chall enged
procedures did not violate Horn's confrontation rights was not contrary to,
and did not constitute an unreasonabl e application of, clearly established
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[11. HORN S STATEMENT TO FEDERAL OFFI CERS

In his second claimfor habeas relief, Horn insists that the
statenent he made to federal officers describing his involvenent in
Chad Choi ce’ s di sappearance and nurder was i nvoluntary. Horn bases
this argunment on several assertions, including: his statenent was
conpel l ed through prom ses contained in his plea agreenent with
federal authorities; his wll was overborne by the threat of a
deat h sentence; and his will was overborne because of the pressure
he received fromthose in authority to confess. W find no nerit
in this claimof involuntariness.

“The applicabl e standard for determ ni ng whet her a confessi on
isvoluntary is whether, taking into considerationthe ‘totality of
the circunstances,’ the statenent is the product of the accused s
‘free and rational’ choice.” Rogers, 906 F.2d at 190 (citing
Martinez v. Estelle, 612 F.2d 173, 177 (5th Cr. 1980). “A
statenent is not ‘conpelled within the neaning of the Fifth
Amendnent i f an i ndi vi dual ‘“voluntarily, know ngly and
intelligently’ waives his constitutional privilege.” 1d. at 190-91
(quoting Mranda v. Arizona, 86 S.Ct. 1602, 1612 (1966)).

Before trial, Horn noved to suppress the statenents he made to
| aw enforcenent authorities after the in canera proceedi ng on My

31, 1996. On August 23, 1999, the state trial court conducted a

federal |law as determ ned by the Suprene Court, we do not further address the
matter of harm essness.
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pretrial notion to suppress hearing, during which state prosecutors
presented testinony from the assistant United States attorney
handling Horn’s sentencing at the tinme of the My 31, 1996
proceeding; from Horn's lawer at the tine of the My 31, 1996
proceeding; and from the FBlI special agent who had primry
responsibility for the case of Choice’s di sappearance. The state
trial court carried the notion to suppress forward with the trial.
On Septenber 15, 1999, the state trial court denied Horn’s notion
to suppress:

“As far as the voluntariness of - - of the actions of M.

Horn, based upon the - - he was with counsel during the -

- in particular the - - the discussions wth [the federal

district court judge], that record that was obtai ned from

that, he had a full and knowi ng chance to - - to consult

with counsel, his rights were certainly explained to him

in sone detail fromthat record.

As far as any inducenents that may have been nade
such that woul d have overcone any free will that he woul d

have exercised in leading authorities, in making any
statenents that were nmade | eading themto the evidence
that | knowis at issue here, | believe it was voluntary.
It didn't rise to the | evel of involuntary action on his
part.

: [ T] he notion to suppress i s denied.” (enphasis
added)

On direct review, the TCCA also rejected Horn's contention
that his statenents to federal authorities on May 31, 1996 were
i nvol unt ary:

“[T] he appellant argues that his rights to due process
and due course of | aw were viol ated when the trial court

admtted involuntary statenents he nmade to |[|aw
enforcenent officers that led themto the discovery of
the victims remains. The appellant argues that he

struck a plea agreenent with federal authorities whereby
he would plead guilty to carjacking and credit union
r obberi es, but provide information regarding the
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wher eabout s of Chad Choice inreturn for consideration on

his federal sentence. The appellant’s federal defense

counsel, a federal prosecutor, and a federal agent

testified that no one offered to reconmend consi deration

for inculpatory information leading to Chad Choice’s

remai ns.

S The record supported the trial court’s

decision to admt the conpl ained-of statenents in the

i nstant case.” (enphasis added)
As discussed below, the state trial court’s and the TCCA s
determ nation that Horn’s statenments to | aw enforcenment officials
on May 31, 1996 were voluntary, was not contrary to, or an
unreasonabl e application of, clearly established federal |aw as
determ ned by the United States Suprene Court.

At the tinme that Horn disclosed to federal |aw enforcenent
officials his involvenent in Choice s di sappearance, there were no
related charges pending against him In March 1995, Horn had
entered into a witten plea agreenent (signed by Horn and his
counsel and the Assistant United States Attorney) with the United
States governnent in which the federal governnent agreed to “not
oppose a reduction in the Defendant’s base offense | evel of three

(3) points pursuant to U.S.S.G Section 3ELl.1(b)(2) for acceptance

of his responsibility in the charged of fense.”? However, this plea

®The agreenent stated, however, that Horn “understands that the
Governnment WLL NOT be filling [sic] a notion to reduce sentence pursuant to
USSG Section 5K1.1 or Fed. R Cim P. 35.” The agreenent further stated:

“The Defendant agrees to cooperate fully and honestly with the

United States Governnent as well as the Smth County, Texas,

District Attorney’s Ofice in the investigation and prosecution of

others involved in the subject matter of this indictnment. The

Def endant under stands and agrees that conpl ete and truthful

cooperation is a material condition of this agreenent.

Cooperation shall include providing all information known to the

Def endant regarding any crimnal activity, including but not
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agreenent and the separate agreenent Horn entered into with state
authorities were entirely unrelated to Choice s kidnapping and
murder. As such, Horn’s situation is distinguishable fromthat of
the defendant in Qunsby v. Wainwight, 596 F.2d 654 (5th Gr.
1979), a case upon which Horn relies. In GQunsby, the district
court granted habeas relief to the defendant after determ ni ng t hat
the defendant’s statenents were legally involuntary, and we
affirmed. 596 F.2d at 655. However, unlike Horn, the statenents
at issue in @nsby were related to the offense for which the
def endant entered into a plea bargain. See id. at 658. That is,
Gunsby, who had been charged with robbery and had negoti ated a pl ea
bargai n “whereby he agreed to plead guilty to robbery and testify

agai nst two codef endants,” made statenents by which he incrimnated
hinmself in the charged robbery. ld. at 655. Rat her than being
sentenced to the seven years and si x nonths that his pl ea agreenent
stated would be the maxinum sentence, the plea bargain was set
aside, his statenents were used agai nst him and he “was convicted
of robbery and given a 20-year sentence.” | d. In this case

Horn's statenents regarding his involvenent in Choice’'s

di sappearance were unrelated to the charges then pendi ng agai nst

limted to the offenses described in this agreenent. . . . The
United States Governnent agrees that any statements nmade by the
Def endant during the cooperati on phase of this agreenent shall not
be used agai nst the Defendant in any subsequent prosecutions,
unless and until there is a determ nation by the Court that the
Def endant has breached this agreenment, or for purposes of

i npeachnent.” (enphasi s added)
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himand to the subject matter of the plea agreenents he had with
federal and state authorities.

The fact that Horn’s existing plea agreenents were wholly
unrel ated to Choice’ s abduction and nmurder al so distinguishes this
case fromUnited States v. Rogers, 906 F.2d 189 (5th Cr. 1990), a
federal crimnal prosecution, another case that Horn relies on
heavily. 1n Rogers, this court affirnmed the district court’s grant
of the defendant’s notion to suppress, determning that the
defendant’s confession was involuntary under the circunstances.
906 F.2d at 191. However, unlike in Horn's case, in Rogers the
def endant nade statenents inside the local sheriff's office to
federal officials regarding stolen guns—+the sane subject for which
| ocal |aw enforcenent officers had specifically prom sed him he
woul d not be charged if he cooperated.?® Id. at 190. Under those
circunstances, it was reasonabl e for the defendant to concl ude t hat
this “questioning [by federal officers] was related to the ori gi nal

i nvestigation and prom se by the Sheriff’'s Ofice.” Id. at 191

®The details of Rogers are as follows: Law enforcenent officials froma
local sheriff's departnment interviewed the defendant regarding some stol en
guns. 906 F.2d at 190. The defendant cooperated after officials told him
that he woul d not be charged if he helped them Id. Later, the defendant was
asked to go down to the sheriff’'s office to speak with sonmeone regarding the

guns. 1d. After he arrived, he spoke with two federal officers. 1d. at 192.
When his statenments to the federal officers led to a three-count indictnment
related to the firearnms, the defendant noved to suppress. Id. at 190. 1In

affirm ng the decision to grant the notion, we explained: “Because the

i nterview was conduct ed under the auspices of the Lee County Sheriff’s
Departnment, whose representatives had assured [the defendant] that he woul d
not be prosecuted for his purchase of the stolen guns, [the defendant’s]
statenent was not ‘voluntary' for purposes of the Fifth Amendnent.” |d. at
192.
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The sanme cannot be said of Horn's statenents to officials regarding
Choi ce’ s nurder.

Further, Horn's plea agreenent wth federal authorities
specifically spelled out that it did not bind state authorities:

“The Def endant understands that the Smth County, Texas,
District Attorney’s Oficeis also going to prosecute him
for his role in the subject matter of this Indictnent
whi ch includes the nurder of Janmes C ark Levassar. The
Smth County, Texas, District Attorney’'s Ofice has
agreed not to seek the death penalty in return for his
pl ea of guilty and cooperation. Additionally, they have
agreed that any sentence of inprisonnment the Defendant

receives in state court on related charges will run
concurrently with the sentence of inprisonnent he
receives in federal court. . . The Defendant

understands that his agreenent with the Smth County
District Attorney’'s Ofice is distinct from this
agreenent . The Defendant understands that the United
States of Anerica and the United States District Court
cannot bind the Smth County, Texas, District Attorney’s
Ofice regarding this matter.”

W also reject Horn's contention that his will was overborne
by pressure to confess placed on himby authorities. During the
May 31, 1996 in canera proceeding, the federal district court judge
specifically encouraged Horn to discuss with his attorney the pros
and cons of disclosing information to the authorities. The
substance of the in canera proceeding was as foll ows:

“THE COURT: . . . M. Horn, I’mgoing to suggest to you

that you not say one word during this proceeding.

MR. HORN: Yes, sir.

THE COURT: Just have nothing whatever to say. | just

want to nake sone statenents to you. The attorneys have

outlined to ne what your present situation is. Fromny

past dealings with you, | have perceived that you are a

person of high intelligence and you understand what goes

on. | think you understand what your situation is now.
As you know, the Court is bound by the Sentencing
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Quidelines unless there is a notion for downward
departure fromthe Governnent. | think you know that.
MR. HORN: Yes, sir.

THE COURT: Nothing | can do. It is just up to whether
the Governnent files that notion. | am told that you
have i ndi cated, without telling any details, that you may
know sonet hi ng about the di sappearance of a young nman by
the nane of Chad Choice. \Wether that is so, | don’t
know. | amnot— | amsaying to you that you face a bl eak
prospect if you don’t do sonething.

| am not going to advise you what to do. You are a
free spirit. You can do what you want to do. But you
have an extraordinarily good | awer. He is one [of] the
best lawers that | know of in Texas. | have al ways
found himto be conpletely dependable. |If he tells ne
sonething that is going to happen, that is the way it is
going to be. Any comunication that he has with you is
absolutely secret. It cannot be divul ged.

I n ot her words, what you tell himis between you and
hi mand no one el se. And no one can ever call himaside
and say, ‘Tell us what he said.’ If he did that, he
could — if he did say what you said, he could be
di sbarred and never again practice |aw.

| am told by the Governnent that they would be
willing to file a notion under 5K1 to depart downward
from your - - what is presently projected as your
sentence if you were to reveal the details of this Chad
Choi ce di sappearance, anything that you m ght know.

| mnot going to advise you what to do, but | have
got a suggestion. M suggestion to you is that you tel
anything you know to your |awyer. | f he thinks that
there is any way that he could cut a deal with these
state authorities based on what you know, he m ght be
able to get immunity over there. | said “mght.” I
don’t know. That would have to be a matter that they
deci ded between thenselves. But if you were to do that,
the attorney for the Governnent has told nme on the record

here - - isn't that right,. . .?
[ GOVERNVENT ATTORNEY]: That's correct.
THE COURT: - - that he would file a 5K1 departure notion.

Now, if you were to tell your attorney the full details
and it wasn’t to your credit, there would be no way he
could get anything for you, | think he would tell you
that. And you still haven't | ost anythi ng because he is
not going to to tell it. He can’t. That is the |aw
And he will also tell you whether he thinks he can nake
a deal for you wwth the state. | just wanted to tell you
this on the record. This is all being taken down.
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| am not, | enphasize to you, | am not giving you
advice. | amjust telling you what the possibilities are
because | think you need to know.” (enphasis added)
This record makes clear that, rather than putting insurnountable
pressure on Horn to confess to his involvenent in Choice’'s
di sappearance, the district court judge encouraged Horn to consult
wth his attorney before discussing any know edge with |aw
enforcenment officials.

Wiile it is true that “a confession given as the result of a
direct or inplied promse would be legally involuntary,” Qunsby,
596 F. 2d at 656, the circunstances surroundi ng Horn’s confession to
hi s i nvol venent in Choice’s di sappearance and nurder cannot be said
to be the result of any such prom se. Horn was clearly advised by
the federal district court judge to consult with his attorney
regarding the possibility of reaching sone sort of agreenent. The
pl ea agreenents he had entered into at the tinme were wholly
unrel ated to Choi ce’s abducti on and nurder, and t here was never any
prom se that Horn would be i nmune from prosecution in relation to
Choi ce’ s di sappearance. The findings of the state trial court and
the TCCA that Horn's statenents were know ng and vol untary, that
his free wll was not overcone, and that no one offered to
recommend consideration for inculpatory information regarding
Choi ce, are reasonably supported by the record. Adm ssi on of
Horn's statenents to the FBlI, and the evidence discovered as a

result (Choice’s renmains), was not contrary to and did not
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constitute an unreasonable application of clearly established
federal |aw as determ ned by the Suprene Court.
CONCLUSI ON
Because we find that the state court did not unreasonably
apply established federal |aw as determ ned by the United States
Suprene Court, we affirmthe district court’s judgnent denying
Horn’s petition for habeas corpus.

AFFI RVED
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